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	1. Do you agree with the approach as set out for Option 1? Provide supporting comments.

	Option 1 is said to be “A maximum of 6 years in line with the Statute of Limitation Act 1980 (five years in Scotland)”.
Allowing the Prescription and Limitation (Scotland) Act 1973, the Limitation Act 1980 or other applicable laws to govern backdating is the right approach in cases where the distributor had allocated an incorrect tariff.  See responses to the Working Group’s first consultation by Aggregate Industries, Anglian Water, Bernard Matthews, Associated British Foods plc (including British Sugar), BT, Diageo, EDF Energy, First Group, GTC, Haven Power, Imperial College, Leeds and York Partnership NHS FT, Livingston Precision, Moto Hospitality Limited, Northumbian Water, PCMG, Ripon Select Foods, Sheffield Teaching Hospital, South Tyneside Council, Virgin Active and Wm Morrison Supermarkets plc.  GTC’s response was particularly helpful.
In the first consultation, the only responses against what is now option 1 were from the six DNO groups (ENWL, Northern Powergrid, Scottish Power Distribution, SSE Distribution, UKPN and Western Power Distribution) and two suppliers (GDF Suez and SSE Energy Supply).

Option 1 might be inappropriate and/or unfeasible in cases where the change reflects a change in circumstances or a change in tariff structure or in tariff rules.  Again, see GTC’s response to the first consultation.

The proposed legal drafting seems imprecise:

• The legal text included in the consultation fails to distinguish a correction from change. 

• The legal text does not recognise the extensions to limitation periods that applies in some cases, for example negligence actions where facts relevant to cause of action are not known at date of accrual (for example if a distributor had made a negligent error in calculating an EDCM tariff and if the User or customer did not have knowledge of the data used by the distributor).
• “the date from which the change would otherwise have applied” is not defined and could conceivably be interpreted as referring to the natural backdating date, five or six years before the error became discoverable.

• The legal text might be trying to apply the wrong limitation period in the case of some Connection Points in England serving premises in Scotland, or vice versa, and in the case of Connection Points or premises that are in Scotland but on the ENWL or Northern Powergrid networks.

 


	2. Do you agree with the approach as set out for Option 2? Provide supporting comments.

	No.

Option 2 is said to be “A maximum of 14 months (the settlement period) back from the date of a valid enquiry”.
In cases where the tariff had been incorrectly allocated by the distributor, option 2 is wrong since it tries to entrench, beyond what the law provides through limitation periods, an error in charges.

Option 2 as presented also fails to meet its own objective of processing refunds to non-half-hourly settled sites within the normal settlement system, since 14 months after the date of a valid enquiry may well be more than 14 months in the past by the time the enquiry has been processed and resolved.
In any event, where a material error in allocating tariffs has been made by a distributor, it is right that the error should be corrected to the extent provided for by law.  This might in some cases require some additional administrative steps e.g. special settlement runs or payments outside the usual billing system, but the requirement for these steps is just a consequence of the original error and provides no valid basis for not making the correction in full.



	3. Do you have any specific concerns with either proposed approach which you believe the working group need to consider? 

	


	4. Following legal advice it has been confirmed that should a defined notice period NOT exist within DCUSA then the Statue of Limitations would apply. Considering this, do you believe that a change to DCUSA is necessary should option 1 be the preferred option? 

	I agree that there is no need for additional obligations to be included in DCUSA in order to give effect to laws about limitation.  But the fact that this DCP has been raised and pursued by the Working Group suggests that some distributors might not have fully accepted these laws.  It might be helpful for each distributor to make a clear statement confirming their acceptance that customers have a right to have mistakes corrected with retrospective effect to the extent provided for by law.  But the natural vehicle for such a statement might be the distributor’s statement of charges, rather than DCUSA.
Overall, there is probably no need to change DCUSA.



	5. Although the allocation of an incorrect LLFC is most likely to result in an over charge to the Supplier, in the instances where this is an under charge do you foresee any issues should the invoice be for a significant value? How could / should this be best managed?

	The distributor should not attempt to collect any backdated charges if the error was the fault of the distributor.
Under the legal text out forward in the consultation, backdating only occurs at the request of the User.  I am not sure whether this is an error in the legal drafting or whether it reflects an intention of the Working Group to prohibit backdating to the benefit of the distributor. 

If a tariff was wrongly set as a result of errors or misrepresentations on the part of the User (supplier) or its customer then it is right and proper that the distributor should vigorously pursue the supplier for any sums due, to the maximum extent permitted by limitation laws.
The main foreseeable issues in the case described in the question would relate to the ability of the supplier to obtain payment from the customer, if such a payment is due under the arrangement between the supplier and customer; this might be particularly hard if there has been a change of supplier.  Such issues are outside the scope of DCUSA and use of system charging documents.




	6. Do you believe that any retrospective period should apply to both NHH and HH sites as was the intent of the change proposal?

	Yes, of course.
For NHH sites, refunds will sometimes have to be made outside of ordinary NHH settlement processes.  This might be the case irrespective of which option is adopted, since by the time the matter has been investigated and resolved then the RF run related to a period 14 months back from the time of the original valid enquiry might already have passed.



	7. Are there any alternative solutions or matters that should be considered by the Working Group?

	It is unfortunate that the Working Group has not disclosed the results of its first consultation in this second consultation, and that the Working Group does not seem to have taken full account of the helpful responses that it received to its first consultation.  A cynic might say that the Working Group members did not like the answers they got first time around so they are now asking again rather than listening to the responses that they have received.
Paragraph 3.7 of the consultation document is not well reasoned and does not give any specific reasons or evidence for the assertions in paragraph 3.6. The assessment against objectives is a crucial part of the change report; the Working Group should have documented its reasons for supporting the change proposal, so as to enable respondents to give an intelligent and informed response to the reasoning of the Working Group.  The Working Group acknowledges in its question 4 the possibility that this change proposal might be unnecessary, and yet at the same time declares unconditional support for the change proposal in paragraphs 3.5–3.7 of the consultation document.  This is incoherent.
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