DCUSA Consultation 		DCP 181
ATTACHMENT 2 - RESPONSE FORM

To: Claire Hynes
Email: DCUSA@electralink.co.uk
Fax: 020 7432 3014

Name: 	Franck Latrémolière

Organisation: Reckon LLP

Role: Supplier/DNO/IDNO/DG/OTSO/Other – Please Specify:

Email Address: f20@reckon.co.uk

Phone Number: 020 7841 5858

Response[footnoteRef:1]: Non - Confidential  [1:  All responses will be treated as non-confidential unless indicated otherwise.] 


	Q1 Do you understand the intent of DCP 181?

	
The intent section reads: “Where a distributor has agreed a bi-lateral connection agreement with an owner or occupier in respect of a connection point, those terms should bind on change of ownership or occupation.  Note that it is not intended that the new owner or occupier replaces the previous one. The new owner or occupier should be bound by the same terms from the time he becomes the owner or occupier but the previous owner or occupier should not be released from them for the period during which he was the owner or occupier.”

In fact, the legal text tries to authorise a distributor to enforce, through the National Terms of Connection, terms of a previous connection agreement on a new occupier.  It’s not quite the same thing as novating the agreement.  For example, the legal text only transfers the customer’s obligations (“you will be bound”) and does not seem to transfer the benefit of the distributor’s obligations from the previous occupier to the new. 

Also, because of the inevitable renegotiation on change of occupier with or without this change (see answer to Q4), and because a distributor can make the availability of capacity conditional on acceptance of special operating conditions, the most important effect of the proposal would seem to be to allow a distributor to sue the customer for damages in the event that a special operating condition was no longer complied with and that damage was caused as a result.  The consultation document fails to disclose that the proposal might be trying to create a new class of submarine monetary claims by distributors against customers.




	Q2 Do you agree with the principles of DCP 181?

	
No.  I do not think that the National Terms of Connection should be subverted to allow a distributor to enforce contractual terms on a customer who has not agreed to these terms and is not bound by these terms as a matter of law (e.g. through a charge on the land).




	 For Distributors: 
Q3A Do you receive D0302 flows from Suppliers on change of customer?

	





	For Distributors:
Q3B	If no, how are you made aware of a change of owner or occupier at a property?

	






	For Distributors:

Q3C What action is taken on receipt of a D0302?


	






	For Suppliers:

Q3D Under what scenarios do you send the D0302 to the Distributor?


	






	For Suppliers:

Q3E	Do you always send a D0302 when customer details change due to ownership or tenancy?


	






	Q4	Do you think the existing connection contract should endure or be renegotiated at the point the property is sold?

	
In general, the contractual duties cannot in fact endure, unless they were registered as a charge against the land.  It is the essence of the “agree” element in “agreement” that an agreement cannot bind someone who has no way of knowing about it!

What the proposal tries to do is to subvert the National Terms of Connection to allow a distributor to enforce contractual terms on a customer who has not agreed to these terms and is not bound by these terms as a matter of law.  I don’t think that this should be done.

When there are special electricity arrangements at a site, any new occupier will need to understand them.  So there needs to be some information exchange similar to a negotiation anyway.

What the proposal tries to do is to tilt the balance in the negotiation of a new connection agreement in favour of the distributor by allowing the distributor to enforce terms from a previous agreement with a previous occupier, without having gained the consent of the new occupier.

The only reason identified in the consultation document for seeking to have enduring terms is that “the new owner or occupier may behave in a way that the network is not designed to facilitate”.  In fact, the new occupier has no right to any capacity unless granted by the distributor (either tacitly through the issue of bills for use of system charges, or explicitly by negotiating a new connection agreement).  There is no difficulty in the distributor making the availability of capacity to the new occupier conditional on compliance with special operating rules.  Then when a new occupier arrives he is faced with the choice of a low capacity with no special rules, or a higher capacity with special rules.  No problem, no need to change the National Terms of Connection.




	Q5	How do customers know that the previous owner’s or occupier’s connection terms apply?

	
How would they indeed?




	Q6	For Distributors - How many non-standard connection agreements do you hold?

	





	Q7	How many changes of ownership or tenancy of properties do you record in a year?

	






	Q8	For Distributors - Do you receive enquiries on bilateral connection agreement terms from domestic customers? If so, how many?

	





	Q9A	Do you consider that this Change Proposal jeopardises the certainty of the NTC?

	





	Q9B	If so, do you consider that only the application of the bespoke terms would be at risk or is the application of the NTC to premises generally at risk?

	






	Q9C	How might such issues be overcome?

	





	Q10	If you are a Distributor, what would your response be to a prospective purchaser of premises who asked you for a copy of the connection agreement?

	





	Q11	Do you believe there will be consequential changes to other industry codes as a result of each option or solution?

	






	Q12	DCP 181 is due to be implemented in the next DCUSA release following authority consent. Do you have a preference on the date that DCP 181 is implemented in to the DCUSA?

	





	Q13	Which DCUSA General Objectives does the CP better facilitate?      Please provide supporting comments.
1. The development, maintenance and operation by each of the DNO Parties and IDNO Parties of an efficient, co-ordinated, and economical Distribution System.

2. The facilitation of effective competition in the generation and supply of electricity and (so far as is consistent with that) the promotion of such competition in the sale, distribution and purchase of electricity. 

3. The efficient discharge by each of the DNO Parties and IDNO Parties of the obligations imposed upon them by their Distribution Licences.

4. The promotion of efficiency in the implementation and administration of this Agreement and the arrangements under it.

5. compliance with the Regulation on Cross-Border Exchange in Electricity and any relevant legally binding decisions of the European Commission and/or the Agency for the Co-operation of Energy Regulators.


	





	Q14	Are there any alternative solutions or matters that should be considered by the Working Group?

	
The consultation document says: “5.1 The Working Group agreed to undertake a cost benefit analysis on the Land registry option versus the connection terms enduring option.”  There is a table which points out some qualitative costs and benefits.  There is nothing in the document which suggests that the costs of doing things properly through a registered land charge are too high, or that they justify the proposal of having a parallel system of pseudo charges on land under the National Terms of Connection just for the use of electricity distributors.

I was not able to understand fully the text at paragraphs 4.2 to 4.5.  I was not able to see what the vague reference to unnamed “previous industry groups” pointed to, or to understand who had been doing “re-interpretation” of Acts of Parliament and on what authority.

[bookmark: _GoBack]By allowing the distributor to fail to communicate properly with a new occupier (as it would have do it if it needed an explicit agreement on a site-specific connection agreement), the proposal would accelerate the deterioration in data quality about connection agreements, and make disputes about these agreements more complicated (e.g. a distributor would be allowed to rely on old documents that the customer had never seen).






Please complete and return to dcusa@electralink.co.uk no later than 12 September 2013. 
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