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	DCP 114 Questions




	Do you understand the intent of DCP 114?

	We think that the general intention of the work that has led to DCP 114 is to try and improve the management of cases of capacity breach.  This is a laudable aim.

Unfortunately, the specific intent of DCP 114 is not appropriate, perhaps because it is too vague.  It is no good to call for “appropriate action”: the purpose of contracts and governance is to set agreed limits as to what appropriate actions might be. A mere call for appropriate action does not constitute a helpful intent for a DCUSA change proposal.

The intent of DCP 114 is inappropriate because it would give too much discretion to licensed distributors, to the detriment of customers and competition: see for example paragraphs 7–16 of supporting comments.

There is no identification of the specific problem or problems that DCP 114 intends to solve.  This is a serious shortcoming of the intent of the proposal, and it seems to have prevented the working group from giving sufficient attention to alternative ways of solving these problems.  See paragraphs 47–54 of supporting comments.

The part of the intent that relates to influencing customer behaviour does not appear to have been properly addressed by the working group.  Influencing customer behaviour would probably require changes to charging methodologies for connection and use of system.

In many cases, the logical and sensible solution to deal with cases where the efficient level of capacity on a distribution network falls short of the worst-case scenario aggregate demand might well be the Demand Side Management agreements, which the licensed distributors are investigating and developing.  The intent of DCP 114 fails to reflect these developments.  Instead, as formulated, the intent of DCP 114 suggests that licensed distributors are looking for ways of making customers pay for building more network capacity against their will and in cases where building more network might not be the efficient solution.


	Are you supportive of its principles? Provide supporting comments. 

	We are not supportive of the key features of the proposal as presented by the working group.  See supporting comments, particularly paragraphs 7–16, 26–28 and 36–46.

We could be supportive of fair and reasonable ways of addressing the problems of exceeded capacity (once these have been precisely identified) or the potential perverse incentives to exceed capacity, if any of these problems are shown to be real and material in practice.  A useful change proposal to address these problems would need a more precise intent, and might not involve changes to the national terms of connection; for example, it might only involve changes to charging methods and to licensed distributors’ own internal processes.


	Do you consider that the proposal better facilitates the DCUSA Objectives? Please provide supporting information.

	No.

The proposal would have a detrimental effect on the objective of the development, maintenance and operation by the DNO Parties and IDNO Parties of efficient, co-ordinated, and economical Distribution Networks, because it embeds a “build more network” approach to any capacity constraints.  See paragraphs 26–28 of supporting comments.

The proposal would have a detrimental effect on the facilitation of effective competition in the generation and supply of electricity and (so far as is consistent therewith) the promotion of such competition in the sale, distribution and purchase of electricity, because it would make it unduly difficult for customers to access competitive markets for meeting their electricity needs, be it through distribution networks other than the incumbent, through energy efficiency measures or services, or through on-site generation.  See paragraphs 13–15 of supporting comments.

We are not in a position to comment in detail on the effect on the efficient discharge by the DNO Parties and IDNO Parties of obligations imposed upon them in their Distribution Licences.  Even if the proposal would in some ways make it easier for licensed distributors to run their businesses, it would do so at unacceptable costs to customers and to competition, which would seem inconsistent with an “efficient discharge” of a monopolist’s obligations.

The proposal would have a detrimental effect on the promotion of efficiency in the implementation and administration of the DCUSA, by introducing cumbersome new procedures, notices and dispute resolution provisions in the relationships between customers, suppliers and distributors.




	What are the costs associated with implementing the CP?

	The CP should not be implemented.  We have not attempted to quantify the damage that would be caused by its implementation: that would probably depend on the circumstances of specific sites, and on the conduct of the distributors (and Ofgem’s oversight of them) if they were to be given the excessive powers and discretion envisaged by the CP.


	Is the suggested 30 days from date of notice adequate time to take the necessary actions to reduce the import and/or export of electricity?

	No.

30 days is much too short to seek competitive offers for network upgrades, additional connection capacity or embedded generation, particularly in the context of complex multi-user sites.

On a large private network, any apparent under- or over-utilisation can result from interactions between the demands of over 100 customers at over 1,000 metering points.  It would take some time to investigate with consumers the reason for any apparent under/over utilisation and to determine if there was a need to request an increase or a reduction in capacity.  30 days is much too short to investigate these matters. 

By way of comparison, licensed distributors usually state that there can be no changes in declared capacity within the first 5 years of a new connection and then only once in a 12 month period.  This is more representative of the realities of capacity planning than the idea of a 30-day notice period.


	What dispute resolutions should be available in relation to over utilisation?



	In some cases an apparent or alleged capacity breach is linked to a known dispute about the level of agreed maximum capacity: see paragraphs 36–41 of supporting comments.  Licensed distributors should be resolving these disputes and rectifying their records, rather than treating all discrepancies between their records and actual demand as if they were capacity breaches.
The proposal appears to disregard that issue and instead assumes that there is no dispute about whether the customer is in breach of a connection agreement.  If implemented, the working group’s wrong-headed proposals would undoubtedly lead to disputes about the charges that they would imply.  We doubt that existing dispute resolution procedures would be sufficient to deal with those.  We think that these proposals should not be implemented, so that the details of dispute resolution procedures are moot; we are disappointed to find that the working group has developed its proposals seemingly without investigating the dispute resolution issues.


	How many times would a customer need to breach their capacity before they were considered to be in a position of ‘repeated breach’ and should this be stated in the drafting?

	We object to the remedy proposed in the legal drafting in the cases of repeated breach.  See supporting comments, in particular paragraphs 7–12.

The consultation does not explain why the proposed test to trigger this proposed remedy would be “repeated breach”.  The lack of rationale for the test is a further indication that the proposal has not been well thought through.  Uncertainty about the meaning of “repeated breach” is probably a symptom of more fundamental deficiencies in the proposal.

What action would be proportionate for a distributor to take in case of capacity breach depends on all the circumstances of the case.  For example, whether the breaches cause any health and safety risk, whether the offending customer can be switched off if necessary without affecting the rest of the network, the time at which breaches occur, any planned outages on the network at that time, or what information the distributor might have about the likelihood of a breach.  The number of breaches seems at most a secondary consideration.  Using a number of breaches as a test for a liability is unreasonable. 

There are also cases in which an apparent breach is in fact the result of a dispute or discrepancy about agreed capacity levels, so that the number of instances of an apparent breach is completely irrelevant.  See paragraphs 36–41 of supporting comments.


	Please provide an indication of the number of customers on your network who are over utilising their capacity? 

	This question does not seem to be relevant to us.  

Responses to this question from licensed distributors cannot be relied upon unless the distributors identify the number of cases in which there is a dispute between the customer and the distributor over the amount of agreed capacity. See paragraphs 36–41 of supporting comments.


	Please provide anonymised details of customers falling within the scope of DCP114 that have breached their agreed capacity (based on maximum demand in the past 12 months), indicating capacity, how much the breach is by and giving the size of the total population. 

	This question does not seem to be relevant to us.

Responses to this question from licensed distributors cannot be relied upon unless the distributors give details of any dispute between the customer and the distributor over the amount of agreed capacity. See paragraphs 36–41 of supporting comments.


	DCP 115 Questions



	Do you understand the intent of DCP 115?



	We think that the general intention of the work that has led to DCP 115 is to try and avoid unnecessary investment in cases where existing network capacity is no longer required by some customers.  This is a laudable aim.

Unfortunately, the specific intent of DCP 115 is not appropriate, perhaps because it is too vague.  It is no good to call for “appropriate action”: the purpose of contracts and governance is to set agreed limits as to what appropriate actions might be. A mere call for appropriate action does not constitute a helpful intent for a DCUSA change proposal.

The intent of DCP 115 is inappropriate because it would give too much discretion to licensed distributors, to the detriment of customers and competition: see paragraphs 17–24 of supporting comments.

There is no identification of the specific problem or problems that DCP 115 intends to solve.  This is a serious shortcoming of the intent of the proposal, and it seems to have prevented the working group from giving sufficient attention to alternative ways of solving these problems.  See paragraphs 47–54 of supporting comments.

The proposal is detrimental to the delivery of government policies to drive increased renewables and on-site generation to prevent the need of expensive and continual reinforcement of networks.   In order for businesses to reliably be able to invest in renewables there will always be a requirement for a secure back up of power due to the inconsistent nature of power availability of most renewable sources.  As such there will always be under utilisation in this case as the power is only required to fill the gaps.

The proposal could be detrimental to the adoption of Demand Side Management agreements by establishing a false presumption that capacity which is rarely used capacity is not useful to the customer.  


	Are you supportive of its principles? Provide supporting comments.


	We are not supportive of the key features of the proposal as presented by the working group.  See supporting comments.  
We highlight two points:

1.  Customers that have paid substantial capacity charges to obtain capacity should not be deprived of that capacity without compensation or refund.

2.  Things like a lack of consumption for six months, or a level of consumption almost always lower than 75 per cent of capacity, are not at all reliable indicators of the lack of need for the capacity.  In modern industrial sites, DNO capacity is often there for standby/backup purposes (possibly seasonal) rather than for regular use. 


	Do you consider that the proposal better facilitates the DCUSA Objectives? Please provide supporting information.


	No.

The proposal would have a detrimental effect on the objective of the development, maintenance and operation by the DNO Parties and IDNO Parties of efficient, co-ordinated, and economical Distribution Networks, because it tends to deters efficient planning of on-site generation and energy efficiency measures, by threatening confiscation of backup or standby capacity.  See paragraphs 17–24 of supporting comments.

The proposal would have a detrimental effect on the facilitation of effective competition in the generation and supply of electricity and (so far as is consistent therewith) the promotion of such competition in the sale, distribution and purchase of electricity, because it would make it unduly difficult for customers to switch part of their demand to competitive sources of supply such as on-site generation (because of the threat of confiscation of the backup or standby capacity that might reasonably be maintained in conjunction with on-site generation).  See paragraphs 21–22 of supporting comments.

We are not in a position to comment in detail on the effect on the efficient discharge by the DNO Parties and IDNO Parties of obligations imposed upon them in their Distribution Licences.  Even if the proposal would in some ways make it easier for licensed distributors to run their businesses, it would do so at unacceptable costs to customers and to competition, which would seem inconsistent with an “efficient discharge” of a monopolist’s obligations.

The proposal would have a detrimental effect on the promotion of efficiency in the implementation and administration of the DCUSA, by introducing cumbersome new procedures, notices and dispute resolution provisions in the relationships between customers, suppliers and distributors.




	What are the costs associated with implementing the CP?


	The CP should not be implemented.  We have not attempted to quantify the damage that would be caused by its implementation: that would probably be highly dependent on the circumstances of specific sites, and on the conduct of the distributors and Ofgem if they were to be given the excessive powers and discretion envisaged by the CP.


	Is ‘maximum demand’ the correct definition for export?


	It does not look right to use the word “demand” for something which might be a measure of generation.  Perhaps the working group should have put forward alternative wordings that do not suffer from this problem.  Failure to do so is a further example of the fact that the principles, purpose and justification for this consultation have not been adequately considered or expressed in the consultation document. 


	Is the drafting set out in the NTC proposed drafting to Clauses 12.9 and 12.10 consistent with Clauses 12.6 to 12.8?


	The proposed drafting is objectionable for the reasons explained elsewhere in this response.  The consultation does not explain what additional consistency problems it might be hinting at.  The working group should have analysed and documented this issue in its consultation document.


	Please provide an indication of the number of customers who are under utilising their capacity on your network?


	This question does not seem to be relevant to us.

Responses to this question from licensed distributors cannot be relied upon unless the distributors identify the number of cases in which the supply or part of the capacity might be only for seasonal, backup or standby purposes.

In our experience as a large private network operator, successful capacity management relies on diversity of load and working together with customers on demand side management.  Licensed distributors should also be using these techniques to manage their networks.  They do not need additional powers to confiscate unilaterally capacity that customers have paid for. 


	Please provide anonymised details of customers falling within the scope of DCP115 that have under-used their agreed capacity (based on maximum demand in the past 12 months), indicating capacity, how much the under-use is by and giving the size of the total population. 



	This question does not seem to be relevant to us.

Responses to this question from licensed distributors cannot be relied upon unless the distributors give details of cases in which the supply or part of the capacity might be only for seasonal, backup or standby purposes.

Cases where the level of maximum capacity is in dispute between the customer and the licensed distributor (see supporting comments, paragraphs 36–41) could also affect the reliability of data collected through this question.


	Questions relating to both CPs:


	Do you have any comments on the proposed legal drafting?


	The proposed drafting would give excessive powers and discretion to distributors and to Ofgem, to the detriment of customers.

See supporting comments, in particular paragraphs 4–6, 7–12, 17–20, 23–24 and 29–34.


	Are there any alternative solutions that the Working Group has not considered?


	The consultation paper does not say what solutions the working group has considered.

There is no indication that the working group has put any serious effort in developing or considering alternatives.  The consultation’s failure to give a precise definition of the problems supposedly addressed by the change proposals suggests that very little effort has been put in this area.

The consultation has failed to examine demand side management agreement as a method to manage capacity on distribution networks.  There are many variations on demand side management and load shedding agreements in place across the industry, and under consideration by licensed distributors.  These might provide alternative (and superior) solutions to whatever problems DCP 114 was trying to address; yet they are not even mentioned in the consultation document.

Here is an example of something that the working group should have considered instead of DCP 115.  When a customer is identified as perhaps not needing all its capacity, and the DNO can identify valuable other ways in which the perhaps spare capacity could be used, then the DNO could make an offer of a one-off payment to the customer (like a negative connection charge) in exchange for agreeing to a reduction in capacity.  The customer would of course be free whether to accept or not accept the proposal: there would be no need for bullying if the financial offer is fair. 


	Are the safe guards in place to protect customers in terms of unfair reductions sufficient? 



	No.  It is wrong to ask a customer who has capacity rights under a connection agreement and might have a paid a substantial connection charge for it to have to give “reasonable justification” for continuing to enjoy access to that capacity, or face confiscation without compensation by the monopoly network operator.

See supporting comments, in particular paragraphs 17–20.


	Do you have any further comments?




	The consultation does not detail or explain the extent, magnitude and impact of under/ over utilisation, and whether the existing rights and remedies in connection agreements or demand side management options have been used to address any problems that might exist.  The consultation is also unduly silent about the issue of disputed capacities with customers.  Overall, it looks like the consultation is trying to provide remedies for something that is not described or explained, and whose materiality has not in any way been established.  The proposals would have significant legal, business and commercial adverse impact on customers.  The proposals are is not consistent with the special responsibilities that licensed distributors have not to abuse their dominant positions.

The deadline stated at the bottom of this form is wrong.

Your consultation does not state what the DCUSA objectives are, or help the reader find them.

The documents circulated with the consultation do not include the proposal forms.  The proposal forms do not appear to be available from the public section of the DCUSA website. 


This form should be submitted to DCUSA@electralink.co.uk no later than 19 March 2012. 
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