Supporting comments 
1. These supporting comments accompany the response of Peel Electricity Services Ltd, The Mersey Docks and Harbour Company Ltd, Heysham Port Ltd, The Manchester Ship Canal Company Ltd, Clydeport Ltd, The Port of Sheerness Ltd, Seaforth Power Ltd and Peel Airports Ltd to a DCUSA consultation on DCP 114 and DCP 115.

2. These supporting comment explain why:

(a) The proposals would harm the interests of customers and competition.

(b) The proposals are based on inappropriate concepts.

(c) The proposals are premature: licensed distributors must put their houses in order first.

The proposals would harm the interests of customers and would harm competition.

3. Both proposals could cause serious harm to the interests of customers and/or to competition because: 

(a) Both proposals specify a notice period of 30 days, which is too short to allow customers to respond appropriately.  

(b) Both proposals would give too much power and too much discretion to licensed distributors, against the legitimate interests of affected customers.

(c) Both proposals would operate to the detriment of competition in distribution and supply of electricity.

(d) DCP 115 is open to gaming and abuse in the event that a licensed distributor has historically failed to invest in its network to meet agreed outputs.

Both proposals specify a notice period of 30 days, which is too short to allow customers to respond appropriately.

4. The proposed notice periods in DCP 114 and in DCP 115 are too short.

5. A period of 30 days would be too short to develop most schemes for a modification to an electricity network serving large and/or complex industrial customers and generators.  On a large private network, any apparent under- or over-utilisation could result from interactions between the demands of over 100 customers at over 1,000 metering points.  It would take some time to investigate with consumers the reason for any apparent under/over utilisation and to determine if there was a need to request an increase or a reduction in capacity.  30 days is much too short to investigate these matters
6. Licensed distributors are well aware of this fact.  For example, they have much longer periods in their own policies and practices to prepare quotations for connection works.

DCP 114 would give too much power and too much discretion to licensed distributors, to the detriment of the interests of the affected customers.

7. Under DCP 114, once there has been the relevant kind of breach and a short notice period has expired, then the customer would potentially be liable to the licensed distributor for millions of pounds in connection charges.

8. Under the proposal, the distributor would have discretion to decide what investment to undertake and what costs to incur.  The only element of control over that discretion might be Ofgem’s ability to make a determination, and Ofgem could take account of the overall financial situation of the distributor and its other customers in making such determinations.  There would be little to protect the specific interests of the specifically affected customers.

9. This liability resulting from a breach of contract is similar to a penalty charge of the kind that the courts would find unenforceable because it does not reflect a reasonable pre-estimate of any costs or damages that might result from the breaches that trigger the liability.

10. The context here is one where there is a risk that the customer is being oppressed by the licensed distributor, since the licensed distributor is frequently in a dominant position (and that dominant position might be reinforced by DCP 114’s adverse effects on competition, see below).  The same philosophy that prohibits oppressive penalties and the abuse of a dominant position through the application of unfair charges suggests that the DCP 114 proposals as they stand would be unfair and not capable of being approved.

11. This consultation response identifies the problem in general terms, without making a specific allegation of illegality, at this stage.  We place the proposer and other licensed distributors under notice that their proposals raise these issues, and that they ought to abandon or reconsider these proposals.  Nothing in this response restricts in any way our right to claim in court or in proceedings before competition authorities that any specific proposal or action would be unlawful and/or unenforceable.

12. The oppressive and penal character of the proposal is further amplified in cases where there is a genuine disagreement between the licensed distributor and the customer about the maximum capacity at a site.  In their current form, the DCP 114 proposals would seem to place the licensed distributor in a position where they get to decide what the maximum capacity is, decide what investment to undertake as a penalty on customers whom they allege to be in breach, and collect the penalty or breach (in the form of a connection charge).  This is an unacceptable concentration of powers, especially in the hand of companies which are already in a position of market dominance in many cases.

DCP 114 would operate to the detriment of effective competition.

13. The proposals for automatic liability for connection charges for expansion of the DNO network in case of capacity breaches would also operate to the detriment of effective competition in both electricity distribution and electricity supply.

14. This is because these proposals (particularly in light of the proposed short timescales) would make it difficult for affected customers to seek alternative competitive solutions such as getting an IDNO or a licence exempt network to provide a network expansion, or developing or procuring an on-site generation, on-site electricity storage, and/or demand response solution.

15. Instead, under DCP 114, customers would be forced to accept the incumbent monopoly licensed distributor’s preferred “building more network” solution.

16. Deterring on-site generation (which is frequently CHP or renewable), on-site electricity storage, demand response and competitive network provision could also have adverse effects on environmental objectives.

DCP 115 would give too much power and too much discretion to licensed distributors to the detriment of the interests of the affected customers.

17. Under DCP 115, a customer who does not want to have his capacity confiscated would have to serve a counter notice with a “reasonable justification”.

18. This approach would seem to allow the licensed distributor to determine what is a reasonable justification.  This places too much power and too much discretion in the hands of the monopoly licensed distributor, and thereby endangers the interests of the affected customers.

19. There is a conflict between giving a power to licensed distributors to decide what is reasonable and the obvious financial interest of licensed distributors in clawing back capacity without paying compensation.  This potential conflict is reinforced by the risks of gaming that DCP 115 seems to open in the event that a licensed distributor has historically failed to invest in its network to meet agreed outputs (see below).

20. It would be an unreasonable interference with customers’ own businesses to force them to disclose their plans for future development of their sites to use the capacity that they have paid connection charges for, and that they are willing to pay ongoing use of system charges for.

DCP 115 would operate to the detriment of effective competition.

21. DCP 115 would operate to the detriment of effective competition in electricity supply by making the potential development of on-site generation more difficult.  This is because DCP 115 would introduce a permanent risk that the licensed distributor could try to claw back the backup import capacity which is likely to be needed in conjunction with on-site generation (whether for safety or business continuity purposes).

22. Deterring on-site generation (which is frequently CHP or renewable) could also have adverse effects on environmental objectives.

DCP 115 is open to gaming and abuse in the event that a licensed distributor has historically failed to invest in its network to meet agreed outputs.
23. DCP 115 is open to gaming and abuse in the event that a DNO has failed to invest in its network to deliver the agreed levels of capacity, and is instead relying on the fact that some customers do not currently use their full capacity (perhaps during a build-up period, or because the capacity was intended for backup only). 

24. In such circumstances, DCP 115 could allow the DNO to escape from the consequences of its failure to invest and meet agreed outputs. 

The proposals are based on inappropriate concepts.

25. Both proposals are based on inappropriate concepts:

(a) DCP 114 is based on the idea of incumbent distributors building more network to solve capacity problems.  It would stand in the way of more innovative and more competitive ways of addressing any such problems, such as competitive networks, demand response and on-site generation.

(b) DCP 115 is based on the concept of confiscating rights that customers have purchased, without offering compensation.  This is unfair and unreasonable conduct, particularly on the part of a monopoly distributor.

(c) DCP 115 is based on tests for under-utilisation which are not appropriate to detect genuinely spare capacity. 

DCP 114 is based on the concept of incumbents “building more network” to solve capacity problems, which is not efficient.

26. DCP 114 would allow licensed distributors to pursue network expansion schemes of their own choosing without the safeguard of having to get any kind of prior agreement from customers or from Ofgem about the design and scale of the scheme; with customers bearing the costs.  The unreasonably short 30-day timescale would, in effect, prevent customers from taking action or making any reasonable counter-proposals, and prevent any meaningful negotiation or opportunity for either competitive provision of capacity (be it distribution or on-site generation) or the development of demand-side management solutions.

27. In effect, DCP 114 would embed a “building more network” approach to address network capacity constraints.  DCP 114 would facilitate monopoly network expansion and would prevent more competitive markets from working to develop more efficient solutions such as on-site generation, demand management or smarter networks.

28. For these reasons, DCP 114 would be anti-competitive.  DCP 114 is also likely to lead to inefficiency since it tilts the playing field in favour of monopoly network expansion rather than allowing all solutions to compete on the same footing.

DCP 115 is based on the concept of confiscating rights that customers have purchased, without offering compensation.

29. DCP 115 is based on the concept of confiscating rights that customers have purchased, often for large amounts of money, without offering compensation.

30. The consultation paper discloses no basis of any kind for the failure to offer compensation (or perhaps refunds of connection charges) to customers whose capacity would be taken back.  There is nothing in the stated intent that suggests that the problems being addressed (which, as argued below, are not properly defined anyway) could warrant taking the extreme step of confiscation without compensation.

31. In fact, the proposed legal drafting (paragraph 12.7.2) would, in addition to failing to provide for compensation, require the customer to pick up the financial costs of the changes determined by the licensed distributor to degrade the customer’s access to the distribution network.  This would be completely unacceptable, and would be a clear example of exploitation of a captive customer by a monopolist.  

DCP 115 is based on tests of under-utilisation that are not appropriate to detect genuinely spare capacity.

32. The tests put forward in DCP 115 to detect under-utilisation do not reflect the way in which electricity supplies to some industrial sites are organised.  

33. No consumption for six months is not an indicator that there is customer demand.  It could just be a seasonal supply, or a rarely used (but nevertheless business-critical) backup arrangement.  

34. Consumption that hardly ever reaches 75 per cent of agreed capacity is also no indication that there is too much capacity.  It could equally be that the customer operates on-site generation and/or intelligent demand response systems which maintain net demand to a low level most of the time; the customer might nevertheless require (and want to pay for) the full supply to be available through the licensed distributor’s network, perhaps for safety or for critical business continuity purposes.

The proposals are premature: licensed distributors must put their houses in order first.

35. Both proposals are premature because: 

(a) The licensed distributors have not put their own houses in order by solving the problems that are under their control before they try to pass on some of these problems to their customers by changing the national terms of connection.  There are two relevant areas here: licensed distributors’ records of agreed capacity are too often wrong, and any problems addressed by DCP 114  might well be the result of defects in licensed distributors’ charging methodologies rather than in the national terms of connection.
(b) The proposer and the working group have not defined the exact problems that they are trying to solve.

(c) The working group has not properly considered perhaps less onerous solutions.

DCP 114 is premature because licensed distributors’ records of agreed capacity are too often wrong.

36. We are aware of several cases in which there is a dispute between customer and licensed distributor about the maximum import capacity at a site.

37. In some of these cases, the customer has paid for a higher amount of capacity than what the licensed distributor has designed its network to provide.  The licensed distributor claims that the agreed capacity is a lower amount, consistent with what the network is actually designed for rather than what the customer had asked for.  The existence and quality of documentary evidence presumably vary from case to case, but we are aware of cases where the evidence led to the resolution of such a dispute in favour of the customers’ contentions.

38. If there is a discrepancy such that the level of capacity that the licensed distributor claims is agreed is less than the level of capacity that the customer had requested, and if the customer uses all the capacity that it had requested, then the licensed distributor invoices part of the charges as an exceeded capacity charge.  To date this practice has not caused a significant immediate problem, since the charging rates for agreed capacity and exceeded capacity have generally been the same.

39. It is nevertheless the duty of the licensed distributor to correct (or confirm) its records of agreed capacities.  In some cases, when the licensed distributor’s records had been wrong, that might mean that the licensed distributor has to undertake some investment on its network, at its own expense, to rectify its historical failure to deliver agreed levels of capacity.

40. But as things stand, what a licensed distributor sees as a capacity breach on the basis of its own records might or might not be in fact a breach of the agreed maximum capacity.  It is crucial that these pre-existing issues are resolved before any new measures are developed to deal with capacity breaches.

41. It would be unconscionable for licensed distributors to avoid their duty to put their own records and network capacity right, and instead levy a compulsory connection charge on the customer to rectify any potential network capacity shortfall.  But that unconscionable approach is what DCP 114 would seem to amount to.

DCP 114 is premature because any problem could be the result of perverse incentives in licensed distributors’ connection and use of system charging methodologies.

42. If there is a problem with exceeded capacity because it tends to work out cheaper for a customer to exceed persistently than to pay for an upgrade, then this is a defect in the licensed distributors’ methodologies for charging for connection and or use of system.

43. There are reasonable grounds to believe that this might be the case.  For example:

(a) Under the CDCM, import capacity charges incorporate a reduction that reflects the assumption that a proportion of asset costs has been covered by connection charges.  That assumption does not apply to exceeded capacity.

(b) Under the CDCM, exceeded import capacity is levied on a monthly basis, but the rate of charge is based on annualised estimated of cost.  In cases where seasonal demand drives asset capacity requirements, this probably means that exceeded capacity charges recover less than the underlying modelled costs.

(c) Under the EDCM, there is no transparent link between asset costs and capacity charges, and therefore no reason to believe that exceeded capacity charges will be a reasonable estimate of any costs involved in providing capacity.

44. Licensed distributors should be putting these problems right by developing modifications to their charging methodologies, rather than abusing their monopolies to force the cost of their preferred network upgrade projects on unwilling customers.

45. Furthermore, correcting any defects in charging methodologies would be the proper way of meeting the part of the DCP 114 intent that relates to influence customer behaviour.

46. We are aware of the fact that a previous attempt by Central Networks to vary a charging methodology by increasing exceeded capacity charges was rejected by Ofgem.  This probably indicates that licensed distributors need to do more work to develop fair and reasonable ways of influencing customer behaviour in this area: the Central Networks proposal did suffer from obvious arbitrariness and a lack of justification.  In any event, a past failure of a licensed distributor to modify a charging methodology cannot excuse a proposal to impose unfair penalties on customers through changes to the national terms of connection — which is what DCP 114 seems to amount to.

Both proposals are premature because the proposer and the working group have failed to identify the problems that they think they are trying to solve.

47. For both proposals, the consultation paper presents no evidence of any real problem that these changes might be needed for.

48. The intent of the change proposals is expressed in terms of giving more powers and more discretion to licensed distributors to take “appropriate action”.  It does not say what the legitimate objectives of that action would be.  This is a defect of the intent, and leads to the detrimental effects on customers and on competition identified above.  In addition to that, the lack of specificity of the intent means that it is not possible to ascertain what real problems the proposed changes are trying to solve.

49. Without a precise definition of the problems or of the specific objectives, it is not possible to judge the proportionality of any proposed solution.  In fact, the failure to identify precisely the problems being addressed seems to have prevented the working group from putting any effort at all in looking for less onerous ways of solving the problems.

50. As explained above, the proposals are premature because licensed distributors have not put their houses in order first.  It is possible that the perceived problems that the change proposals are addressing would be solved when licensed distributors put their houses in order, without the need for changes to the national terms of connection.  In any event, it is not acceptable to make changes that reduce the rights or protection of customers without having first established and documented the reasons why such changes would be necessary (if they are).

Both proposals are premature because the working group has failed to consider whether there are less onerous alternative solutions.

51. The consultation document does not describe any alternative solution that has been considered by the working group.  The reader is left to assume that the working group has failed to examine whether there might be alternative solutions that might better protect the interest of customers, or better protect competition, or otherwise be less burdensome.

52. This failure is a symptom of a defect in the intent of the change proposals.  Instead of identifying a problem to be solved, the intents are phrased in terms of enabling licensed distributors to take “appropriate action”, without saying precisely what the action is for.

53. In these circumstances the working group might have found it difficult to think of alternative ways of delivering the intent.  But all this shows is that the intents are not right, and that the change proposals should be rejected. 

54. If, once licensed distributors have put their houses in order, there is still a problem that can reasonably be addressed by a change to the national terms of connection, then that might be the time to examine (and consult on) change proposals with an intent that identifies precisely these problems.
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